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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
Plaintiff/Appellee, 
V S . J 
SHAUN LYNN FORSBERG J 
Defendant/Appellant. : 
: Case No. 940521-CA 
: Priority No 2 
JURISDICTION AND NATURE OF PROCEEDING 
This appeal is from a sentence of zero to five years to be 
served at the Utah State prison after a plea of guilty in the First 
Judicial District Court to one count of Driving under the Influence 
of Alcohol, a third degree felony in violation of Section 41-6-44 
UCA (1953 as amended) Jurisdiction to hear the above-entitled 
appeal is conferred upon the Utah Court of Appeals pursuant to Utah 
Code annotated, 78-2-2(3)(i) (1953 as amended) and Rule 26 of the 
Utah Rules of Criminal Procedure. 
STATEMENT OF ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW 
1. Did the Trial Court abuse its discretion by sentencing the 
Defendant to one term of zero to 5 years at the Utah State Prison 
after a plea of guilty to one count of driving under the influence 
of alcohol, a third degree felony in violation of an oral agreement 
with the prosecutor that he would not be imprisoned. 
Standard of Review Reviewing Courts should grant substantial 
deference to the broad authority given legislatures to determine 
the types of punishments for crimes and to the broad discretion 
1 
granted trial courts for sentencing convicted criminals. State v. 
Robinson 797 P2d 431 (Utah App 1990) 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Utah Code Annotated Section 41-6-44, UCA. 
(1) (a) A person may not operate or be in actual 
physical control of a vehicle within this state if the 
person: 
(i) has a blood or breath alcohol 
concentration of .08 grams or greater as shown 
by a chemical test given within two hours 
after the alleged operation or physical 
control, or 
(ii) is under the influence of alcohol or any 
drug or the combined influence of alcohol and 
any drug to a degree which renders the person 
incapable of safely operating a vehicle, 
(b) The fact that a person charged with violating 
this section is or has been legally entitled to use 
alcohol or a drug is not a defense against any charge of 
violating this section. 
(2) Alcohol concentration in the blood shall be based 
upon grams of alcohol per 100 milliliters of blood, and 
alcohol concentration in the breath shall be based upon 
grams of alcohol per 210 liters of breath. 
(3) (a) A person convicted the first or second time of 
a violation of Subsection (1) is guilty of a: 
(i) class B misdemeanor; or 
(ii) class A misdemeanor if the person: 
(A) if the person has inflicted a 
bodily injury upon another as a 
proximate result of having operated 
the vehicle in a negligent manner; 
or 
(B) had a passenger under 16 years 
of age in the vehicle at the time of 
the offense. 
(b) In this section, the standard of negligence is 
that of simple negligence, the failure to exercise that 
degree of care which an ordinarily reasonable and prudent 
person exercises under like or similar circumstances. 
(c) In this section a reference to this section 
includes any similar local ordinance adopted in 
compliance with Section 41-6-43. 
(4) (a) As part of any sentence imposed the court 
shall, upon a first conviction, impose a mandatory jail 
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sentence of not less than 48 consecutive hours nor more 
than 240 hours. 
(b) The court may, as an alternative to jail, 
require the person to work in a community-service work 
program for not less than 24 hours nor more than 50 
hours. 
(c) (i) In addition to the jail sentence or 
community-service work program, the court shall order the 
person to participate in an assessment and educational 
series at a licensed alcohol or drug dependency 
rehabilitation facility, as appropriate. 
(ii) For a violation committed after July 1, 
1993, the court may order the person to obtain treatment 
at an alcohol or drug dependency rehabilitation facility 
if the licensed alcohol or drug dependency rehabilitation 
facility determines that the person has a problem 
condition involving alcohol or drugs. 
(5) (a) Upon a second conviction for a violation 
committed within six years of a prior violation under 
this section the court shall as part of any sentence 
impose a mandatory jail sentence of not less than 240 
consecutive hours nor more than 720 hours. 
(b) The court may, as an alternative to jail, 
require the person to work in a community-service work 
program for not less than 80 hours nor more than 240 
hours. 
(c) In addition to the jail sentence or community-
service work program, the court shall order the person to 
participate in an assessment and educational series at a 
licensed alcohol or drug dependency rehabilitation 
facility, as appropriate. The court may, in its 
discretion, order the person to obtain treatment at an 
alcohol or drug dependency rehabilitation facility. 
(6) (a) A third conviction for a violation committed 
within six years of two prior violations under this 
section is a: 
(i) class B misdemeanor except as provided in 
Subsection (ii) and (7); and 
(ii) class A misdemeanor if both of the prior 
convictions are for violations committed after April 23, 
1990. 
(b) (i) Under Subsection (a)(i) the court shall as 
part of any sentence impose a mandatory jail sentence of 
not less than 720 nor more than 2,160 hours. 
(ii) The court may, as an 
alternative to jail, require the person to work in a 
community-service work program for not less than 240 nor 
more than 720 hours. 
(iii) In addition to the jail sentence or 
community-service work program, the court shall order the 
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person to obtain treatment at an alcohol or drug 
dependency rehabilitation facility, as appropriate. 
(c) (i) Under Subsection (a)(ii) the court shall 
as part of any sentence impose a fine of not less than 
$1,000 and impose a mandatory jail sentence of not less 
than 720 hours nor more than 2,160 hours. 
(ii) The court may, as an alternative to jail, 
require the person to work in a community-service work 
program for not less than 240 nor more than 720 hours, 
but only if the court enters in writing on the record the 
reason it finds the defendant should not serve the jail 
sentence. Enrollment in and completion of an alcohol or 
drug dependency rehabilitation program approved by the 
court may be a sentencing alternative to incarceration or 
community service if the program provides intensive care 
or inpatient treatment and long-term closely supervised 
follow through after the treatment. 
(iii) In addition to the jail sentence or 
community-service work program, the court shall order the 
person to obtain treatment at an alcohol or drug 
dependency rehabilitation facility. 
(7) (a) A fourth or subsequent conviction for a 
violation committed within six years of the prior 
violations under this section is a third degree felony if 
at least three prior convictions are for violations 
committed after April 23, 1990. 
(b) The court shall as part of any sentence impose 
a fine of not less than $1,000 and impose a mandatory 
jail sentence of not less than 720 hours nor more than 
2,160 hours 
(c) (i) The court may, as an alternative to jail, 
require the person to work in a community-service work program 
for not less than 240 nor more than 720 hours, but only if the 
court enters in writing on the record the reason it finds the 
defendant should not serve the jail sentence. 
(ii) Enrollment in and completion of an 
alcohol or drug dependency rehabilitation program 
approved by the court may be a sentencing alternative to 
incarceration or community service if the program 
provides intensive care or inpatient treatment and long-
term closely supervised follow through after the 
treatment. 
(d) In addition to the jail sentence or community-
work program, the court shall order the person to obtain 
treatment at an alcohol or drug dependency rehabilitation 
facility. 
(8) (a) The mandatory portion of any sentence required 
under this section may not be suspended and the convicted 
person is not eligible for parole or probation until any 
sentence imposed under this section has been served. 
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Probation or parole resulting from a conviction for a 
violation under this section may not be terminated. 
(b) The department may not reinstate any license 
suspended or revoked as a result of the conviction under 
this section, until the convicted person has furnished 
evidence satisfactory to the department that: 
(i) all required alcohol or drug dependency 
assessment, education, treatment, and rehabilitation 
ordered for a violation committed after July 1, 1993, 
have been completed; 
(ii) all fines and fees including fees for 
restitution and rehabilitation costs assessed against the 
person have been paid, if the conviction is a second or 
subsequent conviction for a violation committed within 
six years of a prior violation; and 
(iii) the person does not use drugs in any 
abusive or illegal manner as certified by a licensed 
alcohol or drug dependency rehabilitation facility, if 
the conviction is for a third or subsequent convictions 
for a violation committed within six years of two prior 
violations committed after July 1, 1993. 
(9) (a) (i) The provisions in Subsections (4) (5) (6) and 
(7) that require a sentencing court to order a convicted 
person to: participate in an assessment and educational 
series at a licensed alcohol or drug dependency 
rehabilitation facility; obtain, in the discretion of the 
court, treatment at an alcohol or drug dependency 
rehabilitation facility; obtain, mandatorily, treatment 
at an alcohol or drug dependency rehabilitation facility; 
or do any combination of those things, apply to a 
conviction for a violation of Section 41-6-45 that 
qualifies as a prior conviction under Subsection (10). 
(ii) The court shall render the same order 
regarding education or treatment at an alcohol or drug 
dependency rehabilitation facility, or both, in 
connection with a first, second, or subsequent conviction 
under Section 41-6-45 that qualifies as a prior 
conviction under Subsection (10), as the court would 
render in connection with applying respectively, the 
first, second, or subsequent conviction requirements of 
Subsection (4),(5),(6), and (7). 
(b) For purposes of determining whether a 
conviction under Section 41-6-45 that qualified as a 
prior conviction under Subsection (10) is a first, 
second, or subsequent conviction under this subsection, 
a previous conviction under either this section or 
Section 41-6-45 is considered a prior conviction. 
(c) Any alcohol or drug dependency rehabilitation 
program and any community-based or other education 
program provided for in this section shall be approved by 
the Department of Human Services. 
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(10) (a) (i) When the prosecution agrees to a plea of 
guilty or no contest to a charge of a violation of 
Section 41-6-45 or of an ordinance enacted under Section 
41-6-43 in satisfaction of, or as a substitute for, an 
original charge of a violation of this section, the 
prosecution shall state for the record a factual basis 
for the plea, including whether or not there had been a 
consumption of alcohol, drugs, or a combination of both, 
by the defendant in connection with the violation. 
(ii) The statement is an offer of proof of the 
facts that shows whether there was consumption of 
alcohol, drugs, or a combination of both, by the 
defendant, in connection with the violation. 
(b) (i) The court shall advise the defendant before 
accepting the plea offered under this subsection of the 
consequences of a violation of Section 41-6-45 as 
follows. 
(ii)If the court accepts the defendant's plea 
of guilty or no contest to a charge of violating Section 
41-6-45, and the prosecutor states for the record that 
there was consumption of alcohol or drugs, or a 
combination of both, by the defendant in connection with 
the offense, the resulting conviction is a prior offense 
for the purposes of Subsection (5),(6) and (7). 
(c) The court shall notify the department of each 
conviction of Section 41-6-45 which is a prior offense 
for the purposes of Subsection (5),(6) and (7). 
(11) A peace officer may, without a warrant, arrest a 
person for a violation this section when the officer has 
probable cause to believe the violation has occurred, 
although not in his presence, and if the officer has 
probable cause to believe that the violation was 
committed by the person. 
(12) (a) The Department of Public Safety shall: 
(i) suspend for 90 days the operator's license 
of any person convicted for the first time under 
Subsection (1), 
(ii) and shall revoke for one year the license 
of any person convicted of any subsequent offense under 
Subsection (1) if the violation is committed with a 
period of six years from the date of the prior violation, 
(b) The department shall subtract from any 
suspension or revocation period the number of days for 
which a license was previously suspended under Section 
53-3-233, if the previous suspension was based on the 
same occurrence upon which the record of conviction is 
based. 
STATEMENT OF THE CASE 
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This is an appeal from a sentence of zero to five years at the 
Utah State prison imposed by the District Court of the First 
Judicial District Court, after a plea of guilty to one count of 
driving under the influence of alcohol, a third degree felony in 
violation of Section 41-6-44 UCA. The Defendant contends that he 
entered the plea of guilty upon the understanding with the 
prosecutor that he would not be sentenced to any prison time, and 
that when he was sentenced to serve a term of zero to five years at 
the Utah State prison this was a violation of the terms of the 
plea, under the principles set forth by the United States Supreme 
Court in Santebello v. New York, 404 U.S. 257, 90 S. Ct. 495, 30 L. 
Ed 2nd 427 (1971), he should be allowed to withdraw his plea of 
guilty. 
On the 1st day of September,1994 the Defendant, through Kent 
E. Snider, filed a Notice of Appeal with the District Court of the 
First Judicial District Box Elder County, State of Utah, which 
appeal was directed to the Utah Court of Appeals as case number 
940521-CA. 
STATEMENT OF FACTS 
On the 27th day of April, 1994, by information, the Defendant 
was charged with one count of driving under the influence of 
alcohol, a felony of the third degree, in that on or about 12 
February, 1994 the Defendant did drive a vehicle within the State 
of Utah while his blood alcohol content was .08% or greater by 
weight, and has had three prior convictions under Section 41-6-44 
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(UCA 1953) with 6 years (three of which are for violations 
committed after April 23, 1990). 
On May 31, 1994 the Defendant pled not guilty to the felony 
charge before the Honorable Ben H. Hadfield. (T. May 31, 1994 p. 2) 
After consultation with his attorney the Defendant changed his plea 
to guilty of the single charge. In changing his plea the 
Prosecutor stated: 
"That's correct. We've agreed basically to allow 
his credit for time served and, if he's going into an in-
patient program allow— recommend that the court allow 
him credit day to day on any time in the in-patient 
program against any jail time the court wishes to give 
him. There's no agreement on the amount of jail time or 
whether he will get probation. If he does get probation 
we would agree to recommend that he get those credits. 
THE Court: All rights. Anything more to the 
recommendation? 
MR. SNIDER No. Your Honor. (T. May 31, 1994 P 4) 
The Trial Judge then reviewed with the Defendant the 
requirements of Rule 11, Utah Rules of Criminal Procedure and asked 
if the Defendants constitutional rights have reviewed with the 
Defendant by his Counsel. The Court then went through the 
requirements of Rule 11 with the Defendant. (T. May 31, 1994 Pg's 
5-10) 
After reviewing these requirements the Judge asked the 
Defendant how he plead to the charge of Driving under the influence 
of alcohol, a third degree felony, to which the Defendant pled 
guilty. ( T. May 31, 1994 P. 10) 
On August 8, 1994 the Defendant was sentenced to serve a term 
of zero to five years at the Utah State prison (T. August 8, 1994 
P. 8) 
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STATEMENT OF COUNSEL 
I, KENT E. SNIDER represent to this court that I was the trial 
attorney for the Defendant and I have read the transcript herein. 
I would represent that I do not believe the defendant has any 
meritorious appeal issues and that this appeal is frivolous. As a 
result of this conclusion, this brief is being prepared along the 
guidelines established in Anders v. California, 386 U.S. 738 (1967) 
as adopted by the Utah Supreme Court in State v. Clayton, 639 P. 2d 
168 (Utah 1981) and Dunn v. Cook, 791 P 2nd 873 (Utah 1990) and 
further elaborated by this Court in State v. Flores, 855 P.2d 258 
(Utah App. 1993). 
The defendant, Shaun Lynn Forsberg, was given a copy of this 
brief, (Addendum 6). I discussed the contents of the brief with 
the appellant, and the following are the issues which he raises. 
SUMMARY OF ARGUMENT 
The Defendant alleges that the Prosecutor promised the 
Defendant that in return for his plea of guilty to the charge of 
driving under the influence of alcohol, a third degree he would not 
be sentenced to prison. That when he was sentenced to prison the 
terms of his plea agreement was violated by the prosecutor and 
therefore he should be permitted to withdraw his plea. The record 
indicates that the prosecutor did not promise the Defendant that he 





THE PROSECUTOR DID NOT LIVE UP 
TO AN ORAL AGREEMENT THAT THE 
DEFENDANT WOULD NOT BE SENTENCED 
TO PRISON IF HE PLED GUILTY 
ONE COUNT OF DRIVING UNDER THE 
INFLUENCE OF ALCOHOL, A THIRD DEGREE 
FELONY 
The Defendant was charged with driving under the influence of 
alcohol, a third degree felony in violation of Section 41-6-44 UCA. 
The information alleged that the Defendant had three prior 
convictions under Section 41-6-441 (UCA 1953) within 6 years (three 
of which are for violations committed after April 23, 1990. 
Initially the Defendant at his preliminary hearing on the 31st 
day of May, 1994 pled not guilty to the information. After 
consultation with his counsel, the Defendant changed his plea to 
guilty of the charge. 
The Defendant alleges that he had an oral agreement with the 
Prosecutor that if he pled guilty to the charge he would not be 
sentenced to prison. When the Court sentenced the Defendant to 
imprisonment at the Utah State prison of zero to five years, the 
oral agreement, which induced him to plead guilty was violated. 
That under the principles set forth by the United States Supreme 
Court in the case of Santebello v. New York, supra, because of the 
alleged violation of the agreement by the prosector, he should be 
permitted to withdraw his plea. 
However, the record indicates that the Defendant was present 
when the Prosector stated: 
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"That's correct. We've agreed basically to allow 
his credit for time served and, if he's going into an in-
patient program allow— recommend that the court allow 
him credit day to day on any time in the in-patient 
program against any jail time the court wishes to give 
him. There's no agreement on the amount of jail time or 
whether he will get probation. If he does get probation 
we would agree to recommend that he get those credits. 
THE Court: All rights. Anything more to the 
recommendation? 
MR. SNIDER No. Your Honor. (T. May 31, 1994 P 4) 
This statement was made to the Court prior to the time that 
the Defendant entered his plea of guilty and was present when the 
statement was made. Even with the statement and that understanding 
the Defendant voluntarily chose to enter a plea of guilty to the 
charge. Further, the Defendant did not elect to file a motion to 
withdraw his plea within the statutory thirty day period. 
In the opinion of the undersigned the Defendant was fully 
informed both by the Court and his counsel of the consequences of 
his plea of guilty and the Court committed no error in accepting 
the plea. 
The Defendant advances no legal reason why his conviction 
should be reversed, or why he should now be allowed to withdraw his 
plea of guilty. 
CONCLUSION 
This appeal has been prepared pursuant to the guidelines in 
Anders v. California, 366 U.S. 738 (1967) as adopted by this State 
in State V. Clayton 639 P. 2d 168 (Utah 1981) and Dunn v. Cook 791 
P. 2d 873 (Utah 1990), as amplified by this Court in State v. 
Flores 855 P. 2d 258 (Utah App 1993). Counsel has read the record 
and set forth any possible points to be argued in defendant's favor 
11 
on appeal. Having done so, and having the belief that the appeal 
is frivolous, I respectfully request this Court to permit the 
withdrawal of Kent E. Snider from this appeal. 
RESPECTFULLY SUBMITTED this 2 { day of January, 1995 
Kentf E. Snider 
Attorney for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed one true and correct copy of 
the above and foregoing Brief of Appellant to the Attorney 
General's Office, 236 State Capitol Building, Salt Lake City, Utah 
84114, postage prepaid this X*7 day of January/ 1995. 
Kent ^ E. Snider 
Attorney for Appellant 
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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
Plaintiff/Appellee, 
vs. 
SHAUN LYNN FORSBERG 
Defendant/Appellant. 
Case No. 940521-CA 
Priority No 2 
I, KENT E. SNIDER, being first duly sworn according to law on 
my oath depose and say: 
1. I am the Appellate Attorney assigned to the aforementioned 
case. 
2. Acting in my capacity as Appellate Attorney, I personally 
caused to be mailed, Certified Mail, U. S. Mail, Postage Prepaid, 
a draft copy of the foregoing brief to Shaun Lynn Forsberg, at the 
Utah State Prison in Gunnison, Utah on January 26, 1995. 
3. On January 6, 1995 I personally spoke to Mr. Forsberg 
regarding this appeal and the comments which he wished to appear in 
the brief and he told me to file the brief as it was in order to 
perfect his appeal. Furthermore, all of Mr. Forsberg's comments 
are included in the body of this brief. 
Dated this £y day of January, 
KENT'E. SNIDER 
Attorney for Appellant 
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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
Plaintiff/Appellee, 
vs. 
SHAUN LYNN FORSBERG 
Defendant/Appellant. 
MOTION TO WITHDRAW 
Case No. 940521-CA 
Priority No 2 
Pursuant to the requirements of State v. Clayton, 639 P. 2d 
168 (Utah 1981), KENT E. SNIDER, attorney for the appellant, SHAUN 
LYNN FORSBERG, respectfully requests permission to withdraw from 
the appeal in this case. An Anders brief has been completed and 
submitted to the Appellant. 
DATED this {L{ day of January, 1995 
CNT E. SNIDER 
Attorney for Appellant 
MAILING CERTIFICATE 
I hereby certify that I Delivered a true and correct copy of 
the foregoing to the Office of the Attorney General
 f/236 State 
Capitol Building, Salt Lake City, ^ Jttat^  84111 on this o?? daY o f 
January, 1995 " 




THE CLERK: Case number 941000039f State of Utah 
vs. Forsbera 
MR. SNIDER: Attorney Kent Snider for Mr. 
4| Forsberg, Your Honor. Mr. Forsberg is here. 
51 THE COURT: This is the time set for arraignment. 
6 Sir, are you Shaun Lynn Forsberg? 
7 MR. FORSbERG: Yes, sir. 
8 THE COURT: Have you had an opportunity to confer 
9 with Mr . Snider? 
10 MR. SNIDER: Just briefly, Your Honor. 
11 THE COURT: Have you received a copy of the 
12 information? 
13 MR. SNIDER: We have. 
14 THE COURT: Do you waive the formal reading of 
15 that information? 
16 MR. SNIDER: Yes, we do. 
17 THE COURT: Do you need any additional time to 
18 consider the matter before entering a plea? 
19 MR. SNIDER: Not at this time, Your Honor. We 
20 are prepared today to enter a plea of not guilty. 
21 THE COURT: All right. Mr. Forsberg, are you 
22 currently under the influence of any alcohol or drugs? 
23 MR. FORSBERG: No, sir. 
24 THE COURT: Are you having any difficulty 
25 understanding the proceedings this afternoon? 
(Other cases heard.) 
THE CLERK: Case number 941000039, State of Utah 
vs. Forsberg . 
4 | THE COURT: Have you had an opportunity to visit 
5| with your client? 
MR. SNIDER: I have. It's my understanding that 
7| Mr. Forsberg is prepared to now enter a plea of 
81 guilty. He'll withdraw his plea of not guilty and 
9 enter his plea of guilty to the third degree felony. 
10 The State has some recommendations that they're 
11 willing to make in this matter. 
12 MR. BARON: That's correct. We've agreed 
13 basically to allow him credit for time served and, if 
14 he's going into an in-patient program, allow --
15 recommend that the court allow him credit day to day 
16 on any time in the in-patient program against any jail 
17 time the court wishes to give him.- There's no 
18 agreement on the amount of jail time or whether he 
19 will get probation. If he does get probation we would 
20 agree to recommend that he get those credits. 
21 THE COURT: All right. Anything more to the 
2 2 recommendation? 
23 MR. SNIDER: No, Your Honor. Mr. Forsberg was 
24 recently sentenced in Logan on a Class A misdemeanor, 
25 which actually occurred, I think, after this one. But 
1 with the timing between the sentencing and whatnot, it 
2 got kind of confused. That presentence report is 
3 already prepared and he's doing time in Logan, The 
4 only thing holding him now from getting into a program 
5 is this charge right now. As soon as he has this 
6 taken care of he can get into a program. I've talked 
7 with AP&P and they'll try and expedite an update on 
8 the Logan presentence report. We should be able to 
9 have it before the court on the 13th. 
10 THE COURT: All right. Mr. Forsberg, before I 
11 address you I'm going to ask your attorney a few 
12 questions. I want you to listen closely. I want to 
13 make sure you understand the proceedings this 
14 a f ternoon. 
15 Mr. Snider, has the charge been explained 
16 to the defendant by you? 
17 MR. SNIDER: Yes, Your Honor, here and also at 
18 the Circuit Court. 
19 THE COURT: Have you reviewed with the defendant 
20 his Constitutional rights as relate to this 
21 proceeding? 
22| MR. SNIDER: Yes. 
23| THE COURT: Do you believe the defendant 
241 understands the nature of the charae aaainst him? 
25 MR. SNIDER: I believe so, Your Honor. 
THE COURT: Do you believe that the plea he's 
about to make is voluntary, knowing and with 
understanding? 
MR. SNIDER: Yes. 
THE COURT: Do you know of any reason why he 
should not plead guilty at this time? 
7 1 MR. SNIDER: No, Your Honor. 
8 THE COURT: Is it your opinion that the defendant 
9 understands the effect and meaning of entering a 
10 guilty plea? 
11 MR, SNIDER: Yes, Your Honor. We've talked about 
12 the consequences, specifically in regards to a plea of 
13 a felony, and the prison t i m e h e could be subjected 
14 to. He's willing to enter a plea at this time. 
15 THE COURT: Mr. Forsberg, have you had any 
16 difficulty understanding the proceedings this 
17 afternoon? 
18 MR. FORSBERG: No, sir. 
19 THE COURT: Are you satisfied with the advice 
20 you've received from your attorney? 
21 MR. FORSBERG: Yes, sir. 
22 THE COURT: Do you need any further time to 
23 confer with him before we go forward? 
24 MR. FORSBERG: No, sir. 
25 THE COURT: You've heard the statements from your 
attorney. Do vou wish to enter a auiltv plea at this 
time? 
MR. FORSBERG: Yes, sir. 
4 | THE COURT: You are presently not under the 
5 | influence of any alcohol or drugs? 
MR. FORSBERG: I'm not, sir. 
7 I THE COURT: Are you receiving any treatment for 
8| any physical or mental illness? 
9| MR. FORSBERG: In the Cache County jail I've been 
10 I seeing a phychologist, I believe they call it, through 
11 Bear River Mental Health. They've kind of been 
12 helping me out up there. 
13 THE COURT: Do you feel that that circumstance 
14 would in any way interfere with your ability today to 
15 understand what we're doing and what you're doing? 
16 MR. FORSBERG: No, sir. 
17 THE COURT: All right. 
18 MR. FORSBERG: It's for depression, is what I'm 
19 seeing him for. 
20 THE COURT: All right. Do you understand that 
21 you have a right to plead not guilty if you so choose? 
22 MR. FORSBERG: Yes. 
23 THE COURT: If you enter a plea of guilty you 
24 have certain rights which you will be waiving. I'll 
25 briefly review those for you. You have the right to a 
speedy trial, the right to a trial before an impartial 
jury, ihe right to have legal counsel/ either 
3 appointed by the court or retained by you. You have 
4 the right to confront and cross-examine the State's 
5 witnesses and to present a defense in your own behalf. 
6 You have the right against self-incrimination. You 
7 have the right to compel witnesses to appear in your 
8 behalf at no cost to you. You have the right to 
9 require the State to prove your guilt beyond a 
10 reasonable doubt. If, following a trial, you were 
11 convicted, you would have the right to appeal that 
12 conviction. 
13 If you plead guilty you waive and lose all 
14 of the foregoing rights that I've just explained. Do 
15 you understand that? 
16 MR. FORSBERG: Yes, sir. 
17 THE COURT: Are you willing to waive all of those 
18 rights? 
19 MR. FORSBERG: Yes, sir. 
20 THE COURT: The information and the elements of 
21 the offense which the State would be required to prove 
22 beyond a reasonable doubt are as follows: That the 
23 defendant, on or about February 12th, 1994, did drive 
24 a vehicle, or was in actual physical control of a 
25 vehicle, within the state of Utah, while his blood 
1 alcohol content was -OS percent or greater by weight, 
2 or while under the influence of alcohol; and has had 
3 three prior convictions under the above section within 
4 six years• Do you understand that? 
5 MR- FORSBERG: Yes, sir. 
6 THE COURT: Are you satisfied with the advice 
7 you've received from your attorney? 
8 MR. FORSBERG: Yes, sir. 
9 THE COURT: Do you need any more time to talk to 
10 him? 
11 MR. FORSBERG: No, sir. 
12 THE COURT: Have there been any promises made to 
13 you other than the statements made just now in court 
14 by the prosecutor and your attorney? 
15 MR. FORSBERG: No, sir. 
16 THE COURT: You understand that any agreement or 
17 any recommendations would not be binding on the court, 
18 that they would simply be recommendations? 
19 MR. FORSBERG: Yes, sir. 
20 THE COURT: Has anyone used any force or pressure 
21 or intimidation to cause you to plead guilty? 
22 MR. FORSBERG: No, sir. 
23 THE COURT: Are you doing so voluntarily? 
24 MR. FORSBERG: Yes, sir. 
25 THE COURT: Are you pleading guilty because you 
1 are in fact guilty of the offense? 
2 MR. FORSBERG: Yes, sir. 
3 THE COURT: Do you have any questions you want to 
4 ask or any statement you would like to make before 
5 entering a plea? 
6 MR. FORSBERG: No, sir. 
7 THE COURT: As to the charge, then, driving under 
8 the influence of alcohol, a felony of the third 
9 degree, how do you plead? 
10 MR. FORSBERG: Guilty. 
11 THE COURT: The court will accept the guilty 
12 plea. It appears to the court to be freely, 
13 voluntarily and knowingly made. The time for imposing 
14 sentence is not less than two nor more than 30 days. 
15 We'll schedule this for two weeks. If for some reason 
16 we encounter difficulties and had to go beyond the 30 
17 days, are you willing to waive the 30 day sentencing 
18 requirement? 
19 (Pause in the proceedings.) 
20 MR. SNIDER: He is, Your Honor. 
21 THE COURT: All right. I need to advise you that 
22 you may seek, for good cause shown, to withdraw the 
23 guilty plea, but you must do so within 30 days from 
24 today's date. If you don't ask to have it withdrawn 
25 within that 30 day period you forfeit that right. 
1 road. The DUI laws of this state are, after so many 
2 convictions/ it becomes a felony. The reason it's a 
3 felony is because misdemeanor actions at some point 
4 don't take care of the problems. 
5 I'm concerned about the one year jail 
6 recommendation by Mr. Snider. Given the behavior of 
7 the defendant, your behavior on probation, it's 
8 apparent that probation is not productive. You have 
9 not complied with the terms and conditions of 
10 probation. You have not shown yourself to be an 
11 adequate candidate for further probationary 
12 supervision. More than that, I think you've -- I 
13 think we're all lucky, including yourself, that nobody 
14 is dead as a result of the activity you've been 
15 involved in. 
16 Because the legislature has made this to 
17 be a felony, I think I have to incarcerate you in the 
18 Utah State prison for up to five years. Having said 
19 that, and that's what the sentence is going to be, I'm 
20 not going to impose any fine. I'm doing this for two 
21 reasons. I think you'll probably spend less than a 
22 year there. That's better time spent than a year in 
23 the county jail. Secondly, I think you'll perform 
24 better under parole than probation. Probation has not 
25 been satisfactory to either you or society. 
